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OPINION
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Currentlybeforethe courtis defendantsMotion to Precludeghe United Statefrom
IntroducingLatentFingerpint Identification Evidencé,in which defendantgontendthat
evidencerelating to fingerprintsfails to conform to the standard for admitting expert
testimonyunderFederaRuleof Evidencer02,asinterpretedy the United StatesSupreme

Courtin Daubertv. Merrell Dow Pharmaceuticaldnc., 509 U.S. 579 (1993) andumho

Tire Co., Ltd. v. Carmichael 526 U.S. 137 (1999). The United Stateshas responded to

defendantsmotion by submittig a Combined Motion in Limine to Admit Latent Print

! This motion was initially submitted only by defendant Martinez Acosta, but was
subsequently adopted by defendants Llera Plaza and Rodriguez.



EvidenceandRespons& DefendanAcosta’sMotionto Precludehelntroductionof Latent
FingerprintldentificationEvidenceln thiscombinednotionandresponsehegovernment
hasmovedthe courtto (1) admitfingerprintevidenceattrial and(2) takejudicial noticeof

the uniqguenessand permanenceof fingerprints. Defendantshave submited a Reply
Memorandunof Law in Supportof Mr. Acosta’s Motion to Exclude the Government’s
Latent Fingerprint Identification Evidence. In support of their respective positions, the
defendantandthegovernmenhaveagreedy stipulationto rely onthetestimonyregarding
fingerprint evidence that was presented to my colleague Judge Joyner in 109&ed

Statesv. Mitchell, Cr. No. 96-407 (E.D. Pa.). The testimony that is referred to in the

remainder of this opinion is drawn from tikditchell hearing?

l. Background: Fingerprints and Their Identification

The defendantsand government’smotionsbring into question(1) whether each
individual hasa unique set of fingerprints and,3b,whethertheseuniquefingerprintsare
permanentand(2) whetheratentprints—fragment®f fingerprints®lifted” from asurface
touchedbyanunidentifiedperson—camccuratelypematchedo “rolled” prints—complete

fingerprintsthatareobtaned from an identified person through established fingerprinting

? Listed among the government’s potential witnesses in the case at bar are four FBI
fingerprint examiners: Linda A. Hileman, James N. Hudson, Lashawn Sims, and Kim
Decarla Smith. Also listed is FBI unit chief Stephen Meagher, a supervisory fingerprint
specialist. Mr. Meagher was a government witness amMtehell hearing.
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procedures.These questions warrant a preliminary examination of what fingerprints are,
whatthebasicpremise®f fingerprintidentificationsare andhowfingerprintsareidentified.

A. What Fingerprints Are

At theMitchell hearinggovernmentvitnessDr. William Babler,aformerPresident
of the American Dermatoglyphics Associatioh,professor of gross anatomy, and
embryologistgavetestimonyon his researcton the prenataldevelopmenof fingerprints.
Accordingto Dr. Babler,friction ridges—insimple terms, the lines on the ends of fingers
thatarearrangedn patterns—starfiorming whenthefetusis in the ninth or tenthweekof

developmentTest.Babler,Tr. July7,1999,at 35-36? He describedhesesarlyformations

3 Dr. Babler described dermatoglyphics:

[B]asically the configurations and the patterns that are found on the surfaces
of the hands and feet, not only humans, but also primates. . . . The people
who study it basically are physical anthropologists, medical geneticists,
biologists, populational geneticists, a variety of people whose study—who
study these configurations of what we call friction ridges, from the aspect of
looking at specific populational genetic components, looking at the
relationships of these configurations for determining predictability for, say,

a medical condition or for a variety of related situations.

Test. Babler, Tr. July 7, 1999, at 12—-13. The American Dermatoglyphics Association has
approximately 200 memberl. at 13.

“ Dr. Babler provided a more detailed description of what friction ridges are:

[T]he basal layer of the epidermis will produce new cells . . . . These cells
then move toward the surface. As they do so, they change their shape. And
there are different zones and | won't go into that.

As they get to the surface, they start to basically be cornified, that
means that they release keratin. That's the horny outer covering of the skin,
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asprimaryfriction ridgeswhichdevelopg‘deepto thesurfaceof theskin.” Id. at40. At about
fourteenweeks sweatglandsor sweatductsbeginto form, “start[ing] outasproliferations
from the primaryridge. They grow down into the dermis and they ultimately matureanto
ductandintoagland.”ld. at44.Thedeep primaryridgesproliferateuntil sometimebetween
the fetus’s fifteenth and seventeentlweeksof developmentwhen primary ridges stop
proliferatingandsecondaryidges begin to form. These secondary ridges, which begin to
appeanontheskin surfaceataboutweekseventeenmnaturefrom weeksseventeethrough
twenty-four. According to Dr. Babler:
[T]his interface betweenthe epidermis and the dermis really provides a
temphte of the configuration of the friction ridges on the surface. And this
templateaendsto bepermanentlt doesnotchangelnlesst getsinjured,and
it would takea deepinjury. It would takeaninjury thatwould piercethrough
thatinterfacesuchasadeepknife wound,oradeepburnto actuallydistortthis
template at the epidermal, dermal interface.
Id. at47.In sum,“at the stageof 17 weeksthen,we seethatthefriction ridge basicallyhas

becomegrermanenandfixed onthesurfaceof theskin. And it doesnotchangehereafter.”

Id. at 50.

the covering of the skin.

Ultimately, they die and they are shed off. But since the cells that
produce the skin are deep to the surface at the interface of the dermis and
epidermis, the fact is that they will continue to grow because that layer
keeps producing what the template holds and moves it up to the surface.

So you can keep on brushing away your skin. And indeed, it's why
it's called friction ridge because there’s a lot of friction. You're going to
rub away cells.

Test. Babler, Tr. July 7, 1999, at 70.



Dr. Babler also discussed factors that may affect the arrangement of friction ridges,
includinggeneticsenvironmentafactors,chemicalsdiseaseandperhapshe shapeof the
volar pad (end of the finger):

[T]here are many different factors, many, many different factors that

influenced the devdopment of the friction ridge and ultimately the

developmenof its secondargharacteristicsheminutiae theactualshapeof

theridge itself. All these are so numerous and so individual tinay—thatl

cannotconcludeanythingbut that each and every friction ridge and their

arrangements are individual and specific.
Id. at 63°

Fingerprintexaminergeferto three levels of detail that can be observed on mature
fingerpints. At the first level of detail, an examiner looks at the overall pattern of a
fingerprint. Theseoverall patternsaredescribecaswhorl patterns, loop patterns, and arch
patterns See.e.q, id. at 53. According to the testimony of Sergeant David Ashbaugh, a
fingerprintspecialisiof the Royal CanadiarMountedPolice,level two detailconsistf “a
pathof ridges,”which areislands(a group“of individual ridge units fused together”), or
bifurcations (“friction ridgessplitting into two”). Test. Ashbaugh, Tr. July 7, 1999, at

99-101StephemMeagheranFBI unitchiefandsupervisoryingerprintspecialisivhomthe

governmenthaslisted as a witnessin the caseat bar? testified in Mitchell that when

®>On cross examination, Dr. Babler acknowledged that his research “did not
examine statistically the frequency within which any given human being in a particular
population group would have, say, for level two minutia in common,” and that he “didn’t
examine whether they would have four, six, or any particular number in common.” Test.
Babler, Tr. July 7, 1999, at 75.
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fingerprint examinerdook at level two dedail, they often look for points (referred to as
“Galton paints”) on the ridges that the latent and rolled prints have in common. Test.
Meagher,Tr. July 8, 1999, at 79, 83." The most intricate level of detail—levelthree
detail—consists of “minutiae,” including sweat pores and their structioteat 742

B. The Two Premises of Fingerprint Examination: Uniqueness and
Permanence

Theproces®f examiningfingerprintsis basedntwo premises—thatachperson’s
fingerprints are unigue and that they are permanentThe government’'sconention that
fingerprintsare uniqueis supportedin part by Dr. Babler's testimony that the prenatal

developmenof fingerprintsis affectedby “manydifferentfactors.”Test.Babler,Tr. July 7,

" According to Sergeant Ashbaugh, Galton points are “almost less than level two,
because you just look at where the ridge ends as opposed to where the ridge goes.” Test.
Ashbaugh, Tr. July 7, 1999, at 130.

8 It appears that, at one time, there was disagreement among fingerprint specialists
about the utility of examining sweat pores. According to a 1972 FBI publication that was
guoted at théMlitchell hearing:

Writers on fingerprints quite frequently mention the value of poroscopy in
affecting [sic] identifications where only a few characteristics are present.
FBI technicians know of no case in the United States in which pores had
been used in the identification of fragmentary impression. To the contrary,
our observations on pores have shown that they are not reliably present and
that they can be obliterated or altered by pressure, fingerprint ink, or
developing media.

Test. Ashbaugh, Tr. July 7, 1999, at 213-14 (quoting FBI, An Analysis of Standards and
Fingerprint Identification (1972)). Sergeant Ashbaugh stated that he disagreed with this
analysisld. at 214. This dispute may now be a thing of the past: Mr. Meagher, the FBI
fingerprint specialist, described the examination of level three detail, including pores.
Test. Meagher, Tr. July 8, 1999, at 74-75, 84.
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1999, at 63. The government also releesa surveydirectedby Mr. Meagher, in which he
sentthe latentfingerprintsandten-printcard (rolled fingerprints)of Byron Mitchell, the
defendantn Mitchell, to law enforcemenagences in all fifty states. The state fingerprint
examinerswere asked,inter alia, whetherthe rolled prints matchedany prints in their
repositories. Except for West Virginia, which did not hawe sufficient technological
capabilities the stateagenciesisedautomatedr computefrun programs to compare Mr.
Mitchell’s ten-printcardwith therecordsn theirrepositoriesTheonly statethathada“hit”
wasPennsylvaniahestatein which Mr. Mitchell wasincarceratedTest.MeagherTr. July
8, 1999, at 126.

Thegovernmenalsobasests claim ofuniquenessn analgorithmicstudy,dubbed
the 50k x 50k study,in which 50,000fingerprints,all in loop arrangementandtakenfrom
white males, wereomparedvith eachother. Thegoalof this study,which was comprised
of two separateests,wasto determingheprobabilitythatfingerprintsof two peoplecould
beidentical.ld. at 157-58.DonaldZiesig,analgorithmistat LockheedMartin Information
Systems who playednimportantrole in developinghe FBI's computer-based fingerprint
system(the AutomaticFingerprintldentificationSystempor AFIS), Test.Ziesig, Tr. July 9,
1999, at 32—-39,was a developerof the 50k x 50k study and explained in detail how it

operatedld. at 50-80.Theresultof thefirst test, in which full-sized, one inctingerprints

® Examiners were also asked if Mr. Mitchell’s rolled prints matched the latent
prints.Seeinfra, Part V.C.1.b.
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werecomparedvith eachother wasthattheprobabilityof finding two peoplewith identical
fingerprintswasonein tento the ninety-seventipower.ld. at68, 73.In thesecondest,the
rolled prints were artificially croppedto the average size of latent prints so that only the
center21.7% of the rolled prints was analyzed, with the resultant conclusion that the
probabilityof finding two different, partialfingerprintsto beidenticalwasonein tento the
twenty-seventipower.Id. at 73-74.

Thegovernmenalsocontendsbasedn Dr. Babler’'stestimonythatfingerprintsdo
notchangeovertime, butarepermanentln particular,Dr. Bablertestifiedthat“at thestage
of 17 weeksthen,we seethatthefriction ridge basicaly has become permanent and fixed
onthesurfaceof theskin.And it doesnotchangdhereafter.”Test.Babler,Tr. July7,1999,
at50. Thesewo premises—uniquenesasidpermanency—provideéhe basisfor associating
aparticularfingerprintwith aparticularindividual,andfor matchingatentfingerprintswith
rolled fingerprints.

C. Examination of Fingerprints

A fingerprint examiner’s job consists of comparing latent and rolled fingerprints to
determingf thepersonwho left thelatentprintscanbeidentified. The FBI describedatent
prints in a training manual:

[T]he ridgesof the fingers and palms are in intermittent contact with other

parts of the body, such as the hair and face, and with various objects, which

mayleaveafilm of greaser moistureontheridges.In touchinganobject,the

film of moistureand/a grease may be transferred to the object, thus leaving
anoutline of theridgesof thefingersor palmthereon.This print is called a



latentimpression, the word “latent” meaning hidden, that is, the print many
times is not readily visible.

U.S.Dep’'tJusticeFed’l| Bur. Investigation,The Scienceof FingerprintsClassificatiorand
Uses 170reproduced aDef. Mot. Ex. 9.

Accordingto thetestimonyof Mr. Meagher|atentprintsareusuallyincomplete—the
average size of a latent print24.7%theaveragesizeof arolled print, Test. Meagher, Tr.
July 8, 1999,at 162—-63—andreoftendistorted.Distortionis dueto the mannerin which
thefinger comes into contact with theurface the natureof the surfaceon which the print
is left, and the property of the material and/or medium that is used to “lift” the latent print.
Test.AshbaughTr. July7,1999,at160.Rolledfingerprints by contrastareobtainedrom
knownpersonsaandaretakenundercontolled circumstances. The average size of a rolled
fingerprint is one square inchd. at 98.

In comparindatentandrolled prints,fingerprintexaminerg&mployaprocesknown

as‘“ridgeology™® or ACE-V, anacronymfor “analysis,” “comparison,™evaluation,”and
“verification.” SergeanfAshbaughtestifiedthat,during the analysisstage gxaminerdook
attheunknown or latent,printandnoteboththe“anatomicakspectsof thefingerprintand

the clarity of the print. He described the analysis stage in some detail:

0 “Ridgeology” is a term that was frequently mentioned duringMitehell
hearing. Sergeant Ashbaugh testified that he invented this term; he defined “ridgeology”
as “the study of the uniqueness of the friction ridges and the use of that information for
personal identification.” Test. Ashbaugh, Tr. July 7, 1999, at 136.
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Does it have first, second and third level detail or a combination?

Whatis the clarity of the print? We would then look at all the ridge
paths,all theridge arrangementsNe’d explore ridge shapes and we would
note any red flags.

Red flags—I'll be very brief with this because it is a very large
area—wewould look for any lines running in the print that could have been
causedby pressuresubstraigh{sic] or matrix smears. We would look for
areasf fatridges,possiblythatcouldbecausedy overlappingidges.We'd
look for differing amounts of pressure. We'd look for similar ridge
characteristicsloseto eachother.Thiscouldmeamadoubletap,two pressures
anda([sic] againanoverlappingorint. We’d look for shadowsshadowidges
in the furrows, which also could mean two prints deposited.

We’'dlook for misalignedidgesprotrudinginto thefurrow. We’d look
for cross-overidgesrunningthroughthefurrow and,of coursewe’d look for
inappropriate print outline.

Id. at 113-14. After analysis:

[W]e moveon to comparison, and comparison is carried out in sequence or
systematicallyandwe start—firstof all, we would look atfirst level detail,is

the overall patternconfiguration in agreement. And then we would look
at—startatanareathatis commonto boththeunknownandthe knownprint.

And we would startata commonareaandwe startsystematicallfcomparing

all thevariousfriction ridgearrangementandfriction ridgeshapesincluding
relative pore position, if it's at all possible.

Thecomparisorns somethinghatis veryobjective We'redealingwith
physicalevidenceandif | discussomethingn theridgearrangement,should
be able to point to it, so it's a very objective process.

Once the comparison is complete, and we recommend that the whole
print be compared, the next thing that we wodtlis thenevaluate what we
sawduringcomparisorasfar asagreemenof the various ridge formations.
And | breakit downinto actually two separate areas. The first area is, do |
haveagreenent? If you say yes to that, if you form the opinion you have
agreementthenyou haveto askyourself, is there sufficient unique detalil
present to individualize?

That final decision is a subjective decision. It's based on your
knowledgeandexperienceandyour ability. And that,if you sayyes,| feel
there’senoughto individualize thenyou formedanopinionof identification.

Theconclusionghatwerecommendhatareavailableto youattheend
of identification,would be elimination,which usually would start very early
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in the identification process,identification, a situation where you have
sufficientvolumeof uniquedetailstoindividualize And asituationwhereyou

haveagreementyutyou’re unableto individualizeor eliminate And, in other
words,youcan'tdifferentiatefrom others And thosearethethreeconclusions
that we recommend that you can form.

From there we move into the very last box, which deals with the
verification, which is a form of peer review, and it is part of the scientific
process Fromthis point the personactuallystartsright at the beginningand
goes through the whole identification process again individually.

Id. at 114-16.

In somestatejurisdictionsin the United Statesandin someforeign jurisdictions,
fingerprintexaminersnustfind aminimumnumberof Galtonpoints(characteristicenthe
fingerprintridges)in common before they can declare a match with absolute certéahty.
at143-45TheFBI switchedfrom relyingonamandatoryminimumnumberof pointsto no

minimumnumberin thelate 1940s Test.Meagher,Tr. July8, 1999,at 105! Testifyingin

" The FBI does use a “12-point quality assurance” process, as explained by Mr.
Meagher:

There have certainly been a number of points requirement in terms of a
guality assurance effort. We have today what's referred to as a 12-point
guality assurance issue. And that is, generally speaking, at the level two
information. That is saying when you start to go below that, that requires a
close scrutiny by a supervisory examiner or more senior examiner, simply
as a quality assurance mechanism. It has nothing to do—

A: Would that be in addition to the normal verification that you
talked about or that has been talked about?

A: Yes. Itis, as | implied, a quantity—a quality assurance measure
that we have implemented. It does not—it did by no means imply that you
cannot individualize on less.

Test. Meagher, Tr. July 8, 1999, at 104—05. In a previous part of his testimony, Mr.
Meagher referred to the point system as “a simplistic way of explaining the identification
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United Statess. Havvard 117F. Supp.2d 848(S.D.Ind. 2000),aff'd 260F.3d597 (7" Cir.

2001),Mr. Meagherdiscussedhe absencef a uniform standard prescribing a minimum
number of points in common as a precondition of finding a match. Judge Hamilton, in his
opinionholding fingerprint identification testimony admissible, referred to Mr. Meagher’s
testimony, which he found persuasive:

Meaghertestified that there is no single quantifiable standardfor
reachinganidentificationopinionbecausef differencesn boththe quantity
of characteristicshown in the latent print and the quality of the image. For
example, if a latenprint showsarelativelysmallportionof afingerprintbut
hasa very clearimage—onethat allows clear identification of level three
detail such as the shapes of ridges, locationsooés, and the like, a reliable
identificationmaystill bepossiblesvenwith relativelyfew leveltwo “points.”
Meagher'sexplanatiormakessenseandthe courtcredits it. See also
Moenssenstal., ScientificEvidencan Civil andCriminal Casesat514-16
(bytradition,latentprintexaminersn theUnited Statehaverequiredamatch
of atleastsix to eightcharacteristicto showidentity, butmostexpertsrefer
at leastten to twelve; in English courts 14 to 16 matches are required for
identity). ProfessoMoenssenalsoreportstheresultsof studyconductedor
the International Association for Identification, which concluded that there was
no valid basisfor requiring a predeterminedninimum number of ridge
characteristicandthatanidentificationopinionmusttakeinto accounther
factors, including the quality and clarity of the impressidds.

117 F. Supp. 2d at 853.
To aid themin decidingwhethera latentfingerprintanda rolled fingerprint were
deposited by the same individual, FBI fingerprint examiners are trained in the

“quantitative/qualitave process."Test. Meagher,Tr. July 8, 1999, at 78. This process

process to the jury.Id. at 99.
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denotesaninverserelationshipvherebythemorequantityof detailthatcanbematchedthe
less clear the print has to be, and vice versa:

Forexamplejf aprint hasalargenumberof leveltwo informationof
Galtondetails,the quality doesnot haveto be therepresento providelevel
three information.

He canmakeanidentificationandindividualizestrictly basednlevel
two information.

However thecontraryis thatif hehas small numbers of tHevel two
information,hemustthenrely onthequalityof theimageto presenadditional
information which might be present in the level three.

Id. at 79.

After utilizing theACE-V andquantitatve/qualitative processes, an examiner is ready
to makeadeterminatiomwith respecto thelatentprintin questionThethreeoptionsthatthe
examinehasaredescribedn oneof twoways:(1) identification,elimination,or “agreement
butnotenoughoindividualize—noenougHo eliminate,"Test. Ashbaugh[r. July7,1999,
at 154, or (2) “absoluely him, absolutely not him, and absolutely | don’t knowd’ at
154-55 Whicheverterminologyis used theresultis the same—arexaminemwho makesa

positiveidentificationis determiningthatthe latentfingerprintnecessarily came from the

individual in question, “to the exclusion of all other fingers in the world.’at 191.

I. Court Decisions Regarding the Admissibility of Fingerprint Testimony
Severalcourtshaveaddressedhe issue of whether fingerprint identifications are
admissiblasexperttestimonyunderFederaRuleof Evidencer02 and,sincetheSupreme

Court’sDaubertruling, all havecometo theconclusiorthatfingerprinttestimonyshouldbe
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admitted‘?In theEasterristrictof Pennsylvanidjngerprinttestimonyhasbeen considered

andadmittedin two casesUnited Statesv. Mitchell, Cr. No. 96-407 (E.D. Pa. Sept. 13,

1999),andUnited Statess. RamseyCr. No. 01-5-4(E.D. Pa. Sept. 21, 2001). Mitchell,

my colleagueJudgeloynertookjudicial noticeof theuniquenesandpermanencef friction
ridges,permittedfingerpiint examiners to testify as experts, and reserved for the jury the
issueof “whetheror notthere’sbeernapositiveidentificationpursuanto whateveistandards

areapplicable.'Mitchell, Cr.No.96-407 at4-5.In Ramseymy colleagueJudgeYohnheld

that fingerprint identification techniques aseientifically reliable and that fingerprints are
unique and permanerRamseyCr. No. 01-5-4, at 5-6, 12.

Courtsin othercircuitshavealsoconcludedhatfingerprinttestimonyis sufficiently
scientificandreliableto beadmittedunderRule 702.PublishedpinionsapplyingRule 702

priortoits Decembe000amendmerdre:UnitedStates. Sherwood98F.3d402,408(9th

Cir. 1996) (finding that the district court did not err in admitting fingerprint testimony);

United Statesy. Havvard 117F. Supp. 2d at 855 (statirtgat“latent print identificationis

12 Courts that have addressed the admissibility of fingerprint evidence have
generally analyzed the proposed testimony in terms of whether it constitutes “scientific”
knowledge within the meaning of Rule 702. In the present case, too, submissions before
this court address the “scientific” validity of fingerprint evidence. But it is to be borne in
mind thatDauberts analysis of Rule 702's treatment of “scientific” knowledge was
extended bKumho Tireto Rule 702's treatment of “technical or other specialized
knowledge” as well. 526 U.S. at 141. The Court observelumho Tirethat “[w]e do
not believe that Rule 702 creates a schematism that segregates expertise by type while
mapping certain kinds of questions to certain kinds of experts. Life and the legal cases
that it generates are too complex to warrant so definitive a maldhat 151.
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the very archetypeof reliable expert testimony”)aff'd 260 F.3d 597 (7th Cir. 2001)
(reviewingthedistrict court’'sdeterminatiorde novoand finding that the distriatourtdid
not errin its consideratiorof the Daubertfactors as they apply to fingerprint techniques);

United Statesy. Cooper 91 F. Supp2d 79,82 (D.D.C.2000)(decliningto hold a pre-trial

Dauberthearingandfinding thatfingerprintidentificationtechniquesre“well-established

principles”).PublishedpinionsapplyingRule702asamendedre:United States/. Reaux

2001 WL 883221, *AE.D. La. July31,2001) (relying on the Seventh Circuit’s opinion in

Havvardand admittingfingerprinttestimony);United States v. Martinez-Cintrot36 F.

Supp.2d17 (D.P.R. 2001) (admitting fingerpriexaminatiortestimony);United States.

Joseph2001WL 515213*1 (E.D. La. May 14,2001)(finding thatfingerprintanalysisis

“scientific knowledge”)

[ll.  Judicial Notice of the Uniqueness and Permanence of Fingerprints

The governmentequestghatthis courttakejudicial notice of the uniquenessand
permanencef fingerprints(friction ridgesandfriction ridgeskinarrangementsiov’t Mot.
& Resp.at 113. FederalRule of Evidence201(b)lays downthetypes of facts for which
judicial notice is appropriate.

A judicially noticedfact mustbe onenot subjectto reasonabléisputein that

it is either (1) generally known within the territorial jurisdiction of the trial

court or (2) capable adiccurateandreadydeterminatiorby resort to sources
whose accuracy cannot reasonably be questioned.
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Fed.R.Evid. 201(b).Undersomecircumstanceshetrial judgemusttakejudicial noticeof
adjudicative facts: “A court shall take judicial notice if requested by a party and supplied
with thenecessarinformation.”Fed.R. Evid. 201(d).Evenwhennotrequiredto doso,trial
judgesmaytakejudicial noticeof anadjudicativdactasamatterof discretion*A courtmay
takejudicial notice,wheher requested or not.” Fed. R. Evid. 201(c). Judicial notice under
eitherthe mandatoryor discretionary subsection is only approprieteen“particularfacts
areoutsidethe area of reasonable controversy . . . . A high degree of indisputability is the
essential prerequisite.” Fed. R. Evid. 201(a), advisory committee note. The government
contendsthat this court shoutl take judicial notice of both the uniqueness and the
permanencef fingerprintsunderthemandatorgubsectionf Rule201.Gov’'t Mot. & Resp.
at113.

With respectto the uniquenesf fingerprints, both Dr. Babla and Mr. Ziesig
testified, essentiallythat their work providesa basisfor concludingthat fingerprintsare
unique Dr. Bablertestifiedthatbecausenultiple factorsaffectthe prenatablevelopmenof
fingerprint ridges,they must be unique.Test.Babler, Tr. July 7, 1999, at 63. While this
assertiormakes intuitive sense, Dr. Babler did not actually compare fingerprint ridges to
determinewhetherthe assertiorwasfactuallycorrect.Mr. Ziesig, however, did undertake
suchacomparisonAs describedbove Mr. Ziesig's50k x 50k studyfoundthe probability
to beonein tento theninety-seventlipowerthattwo rolledfingerprints(whethertakenfrom

fingersof two differentpeopleor from two fingersof the samepersonwould beidentical.
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Test.Ziesig, Tr. July 9, 1999, at 68, 73. Mr. Ziesig's testimony provides the “necessary
information” for this court to take judicial notice of the uniqueness of fingerprints, in
accordance with Federal Rule of Evidence 201(d).
Basedonhisresearclnvolving the prenatablevelopmenof fingerprints,Dr. Babler
testifiedthatfingerprintsarepermanentBecausehe deeply-rootegrimaryridges form a
templatefor secondaryidges—theridgesthatarevisible on the surface of the skin—he
conjecturedhatonly avery deepwoundcouldalterafingerprint. Test.Babler, Tr. July 7,
1999, at 47. Dr. Babler'sesearctprovidesanadequatdasis for this court to take judicial

notice of the permanency of fingerprints.

V.  Admission of Expert Testimony
Forseveraddecadeghestandardor admissiorof experttestimonywasthe“general

acceptancestandardhatwasestablishedh Fryev. UnitedStates293F.1013,1014(D.C.

Cir. 1923):“[W]hile courtswill goalongwayin admittingexperttestimonydeducedrom
awell-recognizedscientfic principle or discovery, the thing from which the deduction is
mademustbe sufficiently establishedo havegainedgeneralaccepance in the particular
field in whichit belongs.”In articulatingthe “generalacceptancestandardthe Frye court
addresseanly the admissibility of novel scientific evidence. Other courts subsequently

extended “general acceptance” as a test of admissibility for all scientific evidence.
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Somefifty yearsafter Fryes articulation of the “general acceptance” standard,
Congress adopted Federal Rule of Evidence 702, entitled “Testimony by Experts”:
If sciertific, technical, or other specialized knowledge will assist the trier of
fact to understandhe evidence or to determine a fact in issue, a witness
gualifiedasanexpertby knowledgeskill, experiencetraining,or education,
may testify thereto in the form of an opinion or otherwise.
FederaRulesof EvidencePub.L. N0.93-59588Stat.1926,1937(1975).Rule702did not

mention“generalacceptance,imuchlessadop this as the test for admission of expert

testimonyDaubert509U.S.at588.Neverthelesspanycourtscontinuedo usethe“general

acceptance” standard until the Supreme Court clarified, in 1993, Rtyats “general
acceptancestandarchad been superseded by Federal Rule of EvidenceDd@ibert 509
U.S. at 587.

Daubertemphasizethatthebasicstandaraf relevanceindertheRulesis “a liberal
one,”id. at587, but that a “trial jJudge must ensure that any and all scientific testimony or
evidenceadmittedis not only relevant,but reliable,” id. at 58912 Thatis, trial judges are
calledonto play a “gatekeeping role” with respect to scientific testimorid. at 597.In
applyingRule 702to the admissiorof scientifictestimony,the Court emphasized that, for
evidencdo beconsideredreliable,” the proposedexpert’sopinionmustactuallybe based
on what Rule 702 terms “scientific knowledge.” The Court, speakingthrough Justice

Blackmun, clarified what “scientific knowledge” signifies:

131n the present case, the defendants only challenge the reliability of fingerprint
identifications, not their relevance.
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Theadjective'scientific” impliesagroundingin themethodsandprocedures
of science Similarly, the word “knowledge” connots more than subjective
belieforunsupportedpeculationThetermapplieso anybodyof knownfacts
or to anybodyof ideasinferredfrom suchfactsor acceptedstruthsongood
grounds. Of courset would be unreasonabl& concludethatthe subjectof
scientific testimonymustbe “known” to a certainty;arguably,thereareno
certaintiesn scienceBut, in order to qualify as “scientific knowledge,” an
inferenceor assertiormustbe derived byhe scientificmethod.. . . In short,
therequirementhatan expert’'stestimonypertainto “scientific knowledge”
establishes a standard of evidentiary reliability.

Id. at590(quotationsandcitationsomitted).In furtherdelineatingwhattrial judgesshould

be looking for in scientific testimony, Justice Blackmun presented four “general
observations,” which are commonly referred to as tizatibertfactors”: (1) whetherthe
techniqué‘can be (andhasbeen)tested,”(2) whetherthetechniquehasbeen*subjectedo
peerreviewandpublication,”(3) “the knownor potentialrateof error. . . andtheexistence
and maintenanceof standardscontrolling the technique’soperation,”and (4) “general

acceptance.ld. at 593-94

141n a preDaubertThird Circuit case that was cited with approval by the Supreme
Court inDaubert 509 U.S. at 591, 594, 594 n.12, Judge (now Chief Judge) Becker
articulated three factors for determining when scientific testimony should be permitted.

In our view, Rule 702 requires that a district court ruling upon the

admission of (novel) scientific evidence, i.e., evidence whose scientific
fundaments are not suitable candidates for judicial notice, conduct a
preliminary inquiry focusing on (1) the soundness and reliability of the
process or technique used in generating the evidence, (2) the possibility that
admitting the evidence would overwhelm, confuse, or mislead the jury, and
(3) the proffered connection between the scientific research or test result to
be presented, and particular disputed factual issues in the case.

United States v. Downing’53 F.2d 1224, 1237 (3d Cir. 1985). With respect to the
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In KumhoTire, theCourtheldthatDauberts interpretatiorof Rule 702applieswith

equalforceto proposeaxperttestimonybasedntechnicalbr otherspecializedknowledge.

526U.S.at141.TheCourtalsoemphasizethatthefour Dauberfactorsareflexible andthat

the “list of specific factors neither necessarily nor exclusively applies to all experts or in

every case.ld.

In aneffort to bring Rule 702 into closer verbal harmony witraubertandKumho
Tire, Congress amended Federal Rule of Evidence 702:
If scientific,technical,or otherspecializecknowledgewill assisthetrier of
fact to understandhe evidenceor to deternine a fact in issue, a withess
gualifiedasanexpertby knowledgeskill, experiencetraining,or education,
maytestifytheretoin theform of anopinionor otherwisejf (1) thetestimony
Is bagd upon sufficient facts or data, (2) the testimony is the product of
reliableprinciplesandmethodsand(3) thewitnesshasappliedtheprinciples
and methods reliably to the facts of the case.
Fed.R. Evid. 702.This newly-amendedRule 702 took effect on December 1, 2000 and is

thus applicable to the case at hand.

V. Fingerprint Identifications
Theprimaryquestiorthatthepartiesdisputes whetheifingerprintidentificationsare

scientificallyreliableandthusadmissibleunderFederaRuleof Evidencer02,asconstrued

soundness or reliability of the technique, Judge Becker offered a non-exhaustive list of
factors that trial judges may examine: scientific acceptance, novelty, “existence of a
specialized literature dealing with the technique,”qualifications of the witness, non-
judicial uses of the technique, and the frequency of erroneous rdsuli.1238—-39.
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by the SupremeCourtin Daubertand Kumho Tire. While the four factorsdiscussedn

Daubertareflexible generalguidelinesnotarigid testfor admissibility,Daubert 509U.S.

at 594-95;Kumho Tire, 526 U.S. at 152, the factors do provide a useful framework for
determiningwhetherfingerprint identificationsare scientifically valid and thus reliable,
Daubert509U.S.at594-95In theirsubmissions thecaseatbar,boththegovernmenand

thedefendant®aveundertakero applythe Daubertfactors,albeitwith discrepantesults.

Agreeingwith thepartieghat,with respectofingerprintidentification evidence, tri@aubert
factorsconstituteapropertouchstonef admissibility,this courtwill alsoproceedalongthe
analytic path marked out by tHi2aubertfactors.
A. Testing
1. Definition of “Testing”

Thefirst Daubertfactoris “whetheratheoryor technique . . can be (and has been)

tested.”509 U.S. at 593. According to the government,‘[tjhe ACE-V process and the
experts’conclwsions have been tested empirically over a period of 100 years and in any
particularcasetheycanbetestedoy examinatiorof theevidenceby anotherexpert.”Gov’t
Mot. & Resp. at 112.

Thesecondtlauseof this sentencaseemso bearguingthat,following testimonyby
onefingerprint examiner that a particular latent print corresponds with a particular known
print, testimonyby a second examiner constitutes a form of “testing.” However jsmst

“testing” of the“theory” orthe“technique”of fingerprintidentificationin theDaubersense.

-21-



With respecto “theory,” thefact thata secondexamine, following the same “technique”
asaprior examineryeacheshesamegor, indeedadifferent)result,would notseento shed

any light on the validity of the “theory” underlying that “technique.” With respect to
“technique”™—assumingdpor purpose®f discusson, that the validity of the “theory” were
adknowledged—it is difficult to see that a single confirmatory examination would be
adequaté¢o validatethe“technique.”Converselyit is notapparenthataresultarrivedatby
aseconcexaminediscrepanfromaresultarrivedatbyaprior examinemould (1) establish

that the first result was erroneous, or (2) offer a secure basis for concluding that the
“technique™wasfaulty. A scientisimightbedisposedo requirescorespr perhapsiundreds,

of observations before regarding the “technique” as having been “te'Sted.”

The first clausein the sentencefrom the government’smotion papersquoted
above—“[tlhe ACE-V process and the experts’ conclusions have been tested empirically
overaperiodof 100years’—apparentlyefersto thefactthatfingerprintidentificationhas
beena customaryingredientof trials for a century.Some courts that have addressed the
admissibilityof fingerprinttestimonyhavealsoequatedheuseof fingerprintidentifications

in courtwith “testing.” In Havvard for examplethecourtstated;the methodf latentprint

15 With respect to the ACE-V process at issue here, reliance on a second
examiner’'s same result as a confirmatory “test” of the first examiner’s result is subject to
the further dilution that, not infrequently, the second examiner has been advised of the
prior result.See e.qg, Test. Ashbaugh, Tr. July 7, 1999, at 116 (“There are situations
where, when we ask for verification, the expert will know that an identification has been
made.”).
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identification. . . have been tested for roughly 100 years. They have been tested in
adversariaproceedingsvith the highest possible stakes—liberty and sometilhes 117

F. Supp. 2d at 854ff'd 260 F.3d 597accordRamseyCr. No. 01-5-4, at 6-7.

“[A]ldversarial” testingin courtis not,howeverwhatthe SupremeCourtmeantvhen
it discussed testing as an admissibility factor. In his brief elaboration on testing, Justice
Blackmunquotedanevidencdreatise with approval: “Scientific methodology today is based
on generatinghypothesesand testingthem to seeif they can be falsified; indeed, this
methodologyis what distinguishes science from other fields of human inquiaubert

509 U.S. at 593 (quoting Green,ExpertWitnessesand Sufficiencyof Evidencein Toxic

Substancekitigation: TheLegacyof AgentOrangeandBendectirLitigation, 86 Nw. U. L.

Rev.643(1992)).In anarticleonDaubert Professotmwinkelriedexplainedheimportance
of falsifiability to scientific testing:

Attemptsto disprovethehypothesisremoresignificant[thanverification]in

two respectsFirst, although a single outcome consistent with an hypothesis
furnishes little proof othetruth of the hypothesis, a hypothesis phrased as a
universalstatements disprovedoy even one singular inconsistent outcome.
Secondevenwhenthereareanimpressivenumbetrof consistenbutcomesnd
noinconsistenbutcomesthehypothesiss notdefinitively confirmedbecause

it is alwayspossiblethat an empiricaltest will some day demonstrate the
theory to be incorrect. The theoretical possibility of disproof remains.

EdwardJ. Imwinkelried,Evidencd aw Visits Jurassi®ark:-The Far-Reachindmplication

of theDaubertCourt’'sRecognitiomf the Uncertaintyof the ScientificEnterprise81 lowa

L. Rev.55,62(1995)(quotationsaandcitationsomitted).Thus, by strivingto falsify acertain
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premiseor outcome scientistscanmorecloselyapproximatevhatis “true.” 1d. at61-62°

It makesenséo relyonsdentific testing, rather than “adversarial” courtroom testing,
because to rely on the latter woudd to vitiate the gatekeepingole of federal trial judges,
therely undermining the essence of Rule 702 as interpreted by the Cobaubert If
“adversarial” testing were the benchmark—thats if the validity of a technique were
submittedo thejury in eachinstance—thethepreliminaryrole of thejudgein determining
the scientific validity of atechniquewould never come into play. Thus, even 100 years of
“adversarial'testingin court cannot substitute for scientific testing when the proposed expert
testimony is presented as scientific in nature.

2. Absence of Testing of Fingerprint Techniques
On the recordmadein Mitchell, the governmenthad little successn identifying

scientific testing that tended to establish the reliability of fingerprint identificatioBy.

* The centrality of falsifiability to the scientific pursuit is further examined in
another article:

A universal statement can be shown to be false if it is found inconsistent
with even one singular statement about a particular event of occurrence. But
the reverse is not true; a universal statement can never be proven true by
virtue of the truth of particular statements, no matter how numerous.

. ... Thus no hypothesis can ever be proven absolutely true, but a
hypothesis may become well corroborated if it survives a variety of tests
that fail to falsify it.

Bert Black et al.Science and the Law in the WakeD&ubert A New Search for
Scientific Knowledge72 Tex. L. Rev. 715, 755-56 (1994).

7In a recent “solicitation,” the National Institute of Justice requested research that
would test the “validity ofindividuality in friction ridgeexamination based on
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measurement of features, qualification and statistical analysis.” U.S. Dep’t Justice, Nat'l
Inst. Justice, Solicitation: Forensic Friction Ridge (Fingerprint) Examination Validation
Studies 4 (2000) (emphasis in original). Under the heading “Areas of Research
Required,” the solicitation explained what it sought: “statistical validation of individuality
in friction ridge analysis,” “qualitative/quantitative aspects of friction ridge comparison,”
and “statistical validation of standard operating procedures for friction ridge (fingerprint)
comparison.’ld. at 4-5. The solicitation stated that the need for this research/testing
stemmed fronDaubert

[A]Il expert testimony must follow the admissibility rules for scientific
evidence set forth in recent court cases Baubert v. Merrill [sic] Dow
Pharmaceutical§113 S.Ct. 2786). These rules require scientists to address
the reliability and validity of the methods used in their analysis. Therefore,
the purpose of this solicitation is to address the needs identified in the above
NIJ publication and to provide greater scientific foundation for forensic
friction ridge (fingerprint) identification.

Id. at 3.
It appears that the timing of the NIJ solicitation release was tied, at least in part, to

the Mitchell case. Dr. Richard M. Rau, a forensic program manager at the Department of
Justice who played a leading role in the development of the solicitation, testified about
the relationship between the solicitatidaubertandKumho Tire and theMitchell case:

Q: The question was, with that in paragraph two of that letter, you
provided some reasons as to why you believe that it was urgent, and you
used the word urgent at the very end of that paragraph as to why the
solicitation should be issued. Correct?

A:Yes.

Q: And you identified the opinion changed to Rule 702, Federal Rule
of Evidence 702. Why did you believe that made the issuance of the
solicitation to be urgent?

A: 1 think it's because they raised the issue of reliability.

Q: And because they raised the issue of reliability, you thought it
was important that these validation studies be conducted?

A:Yes.

Q: You also identified the Kumho Tire decision. Why did you
believe that made the issuance of the solicitation urgent?

A: It had come out just before | wrote this, and it supported the
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contrastgdefensdestimonystronglysuggestethatfingerprintidentificationtechniques have
not beentestedin a mannerthatcould be properlycharacterize@sscientific. Partialarly
pointed was the testimony of forensic scientist Dastdneythe Director of the McCrone

Research Institute in Chicago. According to Dr. Stoney:

Daubert case and the findings. It applied not only to scientific evidence, but
to technical evidence.

Q: So you understood Kumho Tire to mean that the government or
prosecution would have to make the same kind of showing of reliability for
all kinds of experts, not just scientific experts, correct?

A:yes.

Q: And, finally, you refer there in paragraph two to the challenge to
the admissibility of fingerprint evidence in a case in Philadelphia. Now, of
course, you were referring to this case, correct?

A: yes.

Q: And why did you believe that the challenge that was brought in
this case made the issuance of the solicitation urgent?

A: As you know, I'm not an expert in fingerprint analysis and matching. So
what I'm going to say is based on my opinion only.

The feeling was that when the people that wrote status and needs met
to discuss about the needs for research in the forensic field, that they pulled
out the documents, the weapons and fingerprints, among others, and the
issue of the need to do more research in those fields to show the reliability
of the procedures. | felt that if what happened in the document case, where
a federal judge ruled that it wasn’t admissible on that basis—

Q: Ruled that what wasn’t admissible, sir?

A: The document examination, the matching of documents.

Q: Handwriting analysis?

A: Handwriting analysis. That if that were to happen for fingerprints,
there was no fallback position since there wasn’t any other research around.

Test. Rau, Tr. Jan. 3, 2001, at 41-44.
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The determinationthat a fingerprint examinermakes. . . when
comparinga latent fingerprint with a known fingergrint, specifically the
determinatiorthatthereis sufficientbasisfor anabsolutadentificationis not
a scientific determinationlt is a subjective determination standard. It is a
subjective determination without objective standards to it.

Test. Stoney, Tr. July 12, 1999, at 87.

Dr. Stoney’spoint that“[tlhe determinatiorthata fingerprint examiner makes . . .
when comparinga latent fingerprint with a known fingerprint . . . is a subjective
determination,” was fully confirmed by the testimony presented by government withesses
Ashbaughand Meagher.After describing the “analysis” ingredient of ACE-V, Sergeant
Ashbaugh proceeded to discuss “comparison” and “evaluation” in the following terms:

Once the comparison is complete, and we recommend that the whole
print be comparedhe nextthing that we would do is then evaluate what we
sawduringcomparson as far as agreement of the various ridge formations.
And | breakit downinto actuallytwo separateareas.The first area is, do |
haveagreement™ you sayyes to that, if you form the opinion you have
agreementthenyou haveto askyourself,is there sufficient unique detail
present to individualize?

That final decision is a subjective decision. It's based on your
knowledgeandexperienceandyour ability. And that,if you sayyes,| feel
there’senoughto individualize thenyou formedanopinionof identification.

Test.Ashbaugh(r. July7,1999,at115-16 FBI supervisorfingerprintspecialisMeagher
gave very similar testimony:

A: The analysis and comparison process s avery objective process. The
evaluationprocessis the subjectiveopinion of that examiner that he has
reached the conclusion that it’s ident, non-ident.

Q: Theevaluation, the ultimate determinatioraisubjectiveone,is it
not, sir?

A: Yes.
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Test. Meagher, Tr. July 8, 1999, at 228-29.
Thesignificanceof thefactthatthedeterminationare“subjective”wasexplainedy
the further testimony of Dr. Stoney:

Now, by subjective | mean that it [a fingerprint identification
determination]s onethatis dependenbntheindividual’'s expertisefraining,
andthe consensusf theiragreemenof otherindividualsin thefield. By not
scientific,| meanthatthereis not anobjectivestandardhat haseentested;
nor is therea subjectiveprocessthat has been objectively tested. It is the
essentibfeature of a scientific process that there be something to test, that
when that something is tested the test is capable of showing it to be false.

Test. Stoney, Tr. July 12, 1999, at §7.

18 Likewise, Professor James E. Starrs, a professor at George Washington
University's Department of Forensic Sciences and at the Law School, who teaches
courses on fingerprints and their examination, testified that fingerprint identification
techniques have not been scientifically tested:

It is my opinion that the present process as | know it of fingerprint
comparison and analysis, is not predicated on a sound and adequate
scientific basis for purposes of making an individualization to one person
from a fragmentary print to the exclusion of all other persons in the world.

Shorthand for my reasons are, many of which you have already heard
even today, and that is that the claim of absolute certainty either way on the
part of fingerprint examiners, the failure to carry out controlled empirical
data searching experimentation, a failure to recognize the value of
considerations of the error rate. The lack of objectivity and uniformity and
systemization with respect to the standards, if any, of the fingerprint
analysis.

Finally, . . ., a failure to show a due regard to a vigorous and
uncompromising skeptism [sic] as Carl Sagan described it, to a mind open
vision of what might or might not be accepted skeptism [sic], what they are
doing as to the inconsistencies they are making on an individual and general
basis.
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B. Peer Review and Publication

Thesecondaubertfactoris “whetherthetheoryor techniquehasbeensubjectedo

peemreviewandpublication.”509U.S.at593!° As with thetestingfactor,thepurposeof the
inquiry into peerreviewandpublicationis to gaugethescientificreliability of theproposed
testimony.Thus,in explainingthisfactor,the SupremeCourtwrotethat“submissiorto the
scrutiny of the scientific community is@mponentf ‘good science.”Daubert 509 U.S.
at 593. This sentimentwas echoedin a law review atticle that attempted to explain the
scientificmethodto lawyersandjudges:“The peer-reviewsystenrepresentbothaneffort
to policescientificclaimsandto assure thewidestpossibledissemination.Bert Black et

al., Scienceandthe Law in theWakeof Daubert A New SearcHor ScientificKnowledge

72 Tex. L. Rev. 715,777 (1994). Thus, formal peer review is an “integral part of the
scientific publicationprocess.”ld. At the Mitchell hearing,Dr. Stoney defined a peer-
reviewed publication:

Thetermis usedin thecontextof scientificpublicationgo referto whereyou
havemadea formal submission to a peer review journal where an editorial
board of that journal has then usually anonymously, but in any case, has
reviewedthe work in a formal way, given an opinion to the editor of the
journal,andthensubsequentlyour paperaseitherbeenacceptearrejected

from that process.

Test. Starrs, Tr. July 12, 1999, at 150.

91n Havvard the court stated that the publication factor “does not fit well with
fingerprint identification because it is a field that has developed primarily for forensic
purposes.” 117 F. Supp. 2d at 854. While it is correct that the end purpose of fingerprint
identifications is a forensic one, the reliability of identification techniques must be
assessed just as any other scientific, technical, or specialized technique under Rule 702.
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Test. Stoney, Tr. July 12, 1999, at 41.

Thegovernmeninaintainghat“[t]he fingerprintfield andits theoriesandtechniques
havebea published and peer reviewed during a period of over 100 years.” Gov't Mot. &
Resp. at 112. It is the case that there are numerous writings that discuss the fingerprint
identificationtechnigies employed by fingerprint examinéf&utit is notapparenthattheir
publication constitutes‘submissionto the scrutiny of the scientific community” in the
DaubersenseEventhosewhostandatthetopof thefingerprintidentificationfield—people
like David Ashbaigh and StephenMeagher—tendo be skilled professionalsvho have
learnedtheir craft on the job andwithout any concomitah advanced academic training. It
would thus be a misnomer to call fingerprint examiners a “scientific community” in the
Daubertsense.

The Havvardcourt suggestedhat the “verification” phaseof the ACE-V process
constitutes peer review:

[Alny otherqgualified examinercancomparethe objectiveinformationupon
whichtheopinionis basecandmayrenderadifferentopinionif warrantedin

2 For example, Sergeant Ashbaugh has authored several books and articles on the
uniqueness of fingerprints, and on “ridgeology.” The Ashbaugh articles brought to this
court’s attention include David Ashbaudhhe Premises of Friction Ridge Identification,
Clarity and the Identification Proces$4 J. of Forensic Identification 499 (1994); David
AshbaughThe Key to Fingerprint IdentificatigriO Fingerprint Whorld 93 (April 1985);
and David AshbaugliDefined Pattern, Overall Pattern, and Unique Pajfté?n]. of
Forensic ldentification 505 (1992). These articles do not, however, establish the scientific
reliability of fingerprint identifications, nor does it appear that the articles were published
in peer-reviewed journals, as defined by Dr. Stogegra
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fact, peerreview is the standard operating procedure among latent print
examiners.

117F.Supp.2dat854.In hisMitchell testimony SergeanAshbaughvoicedthesameview.

ACE-V *“verification,” he said,“is a form of peerreview, andit is part of the scientific
process."Test. Ashbaugh,Tr. July 7, 1999, at 116. The difficulty is that if the opinion
announcedby afingerprintexaminer—"identnon-ident,’asMr. Meagheexpressed—is,

asbothMr. MeaghermandSergeanAshbaughacknowledged:subjective,”anotheropinion
renderedy anotherexaminerwhethenn corroboratioror in refutation,doesdlittle to puta
“scientific” glossonthefirst opinion,muchlessconstituté'peerreview” asdescribedyDr.

Stoney*

C. Rate of Error and Controlling Standards

The thirdDaubertfactor is that trial judges “consider the known or potentzdéof

error . . . and the existenceand maintenance of standards controlling the technique’s

operation.”Daubert 509 U.S. at 594.

1. Rate of Error
Thegovernmentlividesthe “rate of error’ question into two parts—“methodology
error’” and “practitioner error.” The government’'sargumentwith respect to these two

different rates of error is as follows:

Lt is to be recalled that the government also contends that a regime of re-
examination by a second examiner constitut@aabert‘test’—a contention that this
court, for the reasons explaingdpra Part V.A.1 of this opinion, finds unpersuasive.
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Dr. Budowle’stestimonyestablishethatmethodology error rate in the science
of fingerprins is not a relevant inquiry. Moreover, practitioner error can be
detecte@ndcorrectedyanothequalifiedexaminergitherin theverification
process or through consultation with other experts during litigation.

Gov't Mot. & Resp. at 113.
a. “Methodology Error”

Dr. Bruce Budowle, whosetestimonythe govanment invokes (“Dr. Budowle’s
testimonyestablishedhat methodologyerror rate in the science of fingerprints is not a
relevantinquiry”) isageneticisin theFBI's LaboratoryDivision. Dr. Budowle’stestimony
with respect to methodology error was as follows:

Q: Tell us how it [error rate] applies to scientific methods,
methodology.

A: Well, this transcendsall kinds of forensic, it transcendsall
disciplinesin that,butin theforensicareaparticularly,this hasbeenanissue
discussedepeatedlyn lots of disciplines, whether it is DNA chemistry and
latent fingerprints.

We haveto understandhaterrorrateis adifficult thingto calculatel
mean peoplearetrying to do this, it shouldn’tbedone,it can’tbedone.l’ll
give you an exampleas an analogy.When people spell words, they make
mistakes Somemakeconsistentnistakedike separate, some peoglg say
thatl dothis, | spellit S-E-P-E-R-A-T-EThat'samistake It is notamistake
of consequence, but it is a mistake. It should be A-R-A-T-E at the end.

Thatwould beanerror.But now with the computer and Spell Check,
if | setup a protocol,thereis alwaysSpel Check, | can't make that error
anymore.You cansee althoughl madeanerroronetimein mylife, if | have
something in place that demonstrates the error has been corrected, it is no
longeravalid thing to addasa cumulativeeventto calculatevhataerrorrate
IS. An errorrateis awispything like smoke jt change®vertime becausé¢he
realissueis, did you makea mistake did you make a mistake in this case? If
youmadeamistaken thepastcertainlythat'svalidinformationthatsomeone
cancross-examiner defineor describevhateverthatwas,butto saythere’s
an error rate that's definable would be a misrepresentation.
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So we haveto be careful not to go down the wrong pah without
understanding what it is we are trying to quantify.

Now, error rate dealswith people,you shouldhawe a method that is
definedandstayswithin its limits, soit doesn’thaveerroratall. Sothemethod
Is one thing, people making mistakes is another issue.

Test. Budowle, Tr. July 9, 1999, at 122—2Rioted inGov't Mot. & Resp. at 42—43.

Thefull importof thequotedBudowletestimonyis noteasyto grasplts basicthrust,
howeverwould seemto be containedn the concludingsenteces: “Now, error rate deals
with peopleyoushouldhaveamethoahatis definedandstayswithin its limits, soit doesn’t
have error at all. So the method is one thing, people making mistakes is another issue.”

Mr. Meagher’'sestimonywith respecto errorratetrackedDr. Budowle’stestimony
and is easier to understand. The testimony is as follows:

Q: Now—Your Honor, if | could just have a moment here.

Let’s move on into error rate, if we can, please, sir?

| wantto addres®rrorrateaswe have—you’veheardiestimonyabout
ACE-V, about the comparative process, all right?

Have you had an opportunity to discuss and read about error rate?

A: Yes.

Q: Are you familiar with tha concept when you talk about
methodologies?

A: Sure.

Q: And where does that familiarity come from, what kind of
experience?

A: Well, whenyou'redealingwith ascientificmethodologysuchaswe
havefor eversincel’'ve beentrained therearedistinctions—there’swo parts
of errorsthatcanoccur.Oneis themethodologicagkrror,andthe otheroneis
a practitioner error.

If thescientificmethods followed,adheredo in your processthatthe
error in the analysis and comparative process will be zero.

It only becomeshesubjectiveopinionof theexaminelinvolvedatthe
evaluation phase. And that would become the error rate of the practitioner.
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Q:Andwhenyou’retalkingabouthis,you’'rereferringtofriction ridge
analysis, correct?

A: Thatis correct.lt’'s my understanding of that regardlessfottion
ridge analysis.

Theanalysiscomparativeevaluatiorandverificationprocesss pretty
much the standardscientific methodologyand a lot of other disciplines
besides—

Q: And that may be so.

Are you an expert or familiar with other scierific areas of
methodologies?

A: No, I'm notanexpert,butl do knowthatsomeof those do adhere
to the same methodology as we do.

Q: Are you an expert on their error rate?

A: No.

Q: Basedontheuniquenessf fingerprints friction ridge,etceteragdo
you haveanopinionasto whattheerrorrateis for thework thatyoudo, latent
print examinations?

A: As applied to the scientific methodology, it's zero.

Test. Meagher, Tr. July 8, 1999, at 154-56.

This court accepts Dr. Budowle’s testimony “that error rate is a difficult thing to
calculate”andhis further testimony that “error rate deals with people, you should have a
methodthat is definedand stayswithin its limits, so it doesn’t have error at all.” Test.
Budowle,Tr. July9,1999,at122—-23 Further this courtacceptsarguendoMr. Meagher’'s
responseo the questionwhether‘you havean opinionasto whatthe error rate is for the
work thatyoudo, latentprint examinations”*As appliedto thescientificmethodologyit's
zero.” Test. Meagher, Tr. July 8, 1999, at 156. Assuming, for the purposes of the motions
nowatissuebeforethiscourt,thatfingerprint‘methodologyerror’is“zero,” it isthiscourt’s
view that the error ratef principal legal consequence is that which relates to “practitioner

error.” As Dr. Stoney explained at tiditchell hearing:
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You can'thaveafingerprirt examination without a fingerprint examiner. If
youattempto sayerrorsthatindividualsmakedon’t count,thenyouwouldn’t
have a scientific process that is being tested anymore.

The individual is an inherent part of getting to the opinion in this
process.And, errors that individuals make are a very important part of
evaluating whether or not it works.

Test.Stoney,Tr. July12,1999,at104.1t is thepractitionererrorratethataffects for better
orworse thereliability of thefingerprintidentificationtestimonyonwhichthegovernment
seeksto havethe jury basesomeaspectof its verdicts?? Accordingly, the next Daubert
ingredient to be considered is practitioner error.
b. “Practitioner Error”
After having opined, in his Mitchell testimay, that the error for “scientific
methodology”is “zero,” Mr. Meagherwas questionedby governmentcounsel about

“practitioner error”:

Q: Howwouldonecorrectthepractitionererrorthatyoutalkedabout?
Sir, you do not deny that there’s practitioner error, correct?

A: Yes, there is.

Q: Practitioners make mistakes?

A: Sure, we're human.

Q: And howwould one like myself,if | waschargedwith acrimeand
part of that evidencehad to do with fingerprint analysisand fingerprint
opinion, how would | be able to see if there was practitioner error?

22 |\n Daubert after instructing that “in the case of a particular scientific technique,
the court ordinarily should consider the known or potential rate of error,” Justice
Blackmun noted “sees.g, United States v. SmitB69 F.2d 348, 353-54 (CA7 1989)
(surveying studies of the error rate of spectographic voice identification technique).” 509
U.S. at 594. The studies describedamithdealt with the error rates of spectographic

voice identification specialists, or, to use the terminology of the parties in the case at bar,
“practitioner error.”
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A: Well, theimagesxist.You haven'tdoneanything.Theycansimply
be—thecorrectedactioncansimplybegivento anothequalifiedexaminefor

review.

Q: Sowhatyou usedto—asanexamine used to come to an opinion,
anyotherpractitionercouldpick up,doACE-V andcometo whateveiopinion

they are going to come to?

A: That is correct.
Test. Meagher, July 8, 1999, at 156-57.

As previouslynotedsuora Part 1.B, Mr. Meagher had conducted a survey in which
hesentByronMitchell’s ten-printcardandallegedatentfingerprintsto stateagenciesThe
ten-printcardwasto be comparedwvith the state fingerprint records: the result—that only
Pennsylvaniathe statein which Mitchell had been incarcerated, reported a “hit"—was
significantconfirmationof theuniquenessf fingerprints.The otheraspecof the Meagher
survey—aequesthatstateagenciesleterminavhetherthelatentprintsmatchedheknown

Mitchell prints—offeredscantsupportfor theaccuracyf fingerprintidentification.Nine of

the thirty-four responding agencies did not makeidentification in the first instancé@ln

23 Mr. Meagher followed up by sending photographic enlargements of the prints in
a plastic sleeve, on which the level two Galton detail information was marked. Mr.
Meagher asked the nine agencies to reconsider their initial responses, emphasizing that
the survey was being prepared foDauberthearing. All nine agencies changed their
responses and made a positive identification. Test. Meagher, Tr. July 8, 1999, at 119-21.
Mr. Meagher explained his resubmission of the fingerprints to the nine agencies:

Well, just as if | would have done in-house with any examiner,
especially in a training status, if an individual fails to make an identification
that we believe they should have been able to, we would take that
information back to that individual, show them the characteristics of which
they should take into consideration, ask them to reassess their position and,
you know, use the information that's now presented to them and try to come
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histestimonyMr. Meagheofferedavarietyof explanationstheexaminedid notknowthat
the survey was related toRauberthearing.id. at 136;the photosof the ten-printcard or
latent prints were insufficiently cleaid. at 136,141-42,148—-49;threeof the examiners
“just screwedup,” id. at138,139,150;inexperienceid. at 143-45;insufficienttime, id. at
147;theexaminer‘attitudetowardthesurveywasnotasseriousasit shouldhavebeen,”’id.
at148;and"[i]jt waslatein thedayand[the examinerwasprobablytired,” id. at150.While
thesurveyresultstall far shortof establishing “scientific” rateof error,theyare(modestly)
suggestive of a discernible level of practitioner erfor.
2. Controlling Standards
The partiesraisethreetypesof “standards controlling the technique’s operation,”

Daubert 509 U.S. at 594, which play a role in fingerprint identifications.

up with the same conclusion. That is, that the two prints were identical.

Id. at 124-25.

4 The defendants also point out that in proficiency examinations that were given to
fingerprint examiners beginning in 1995, the error rates have been alarmingly high. In
1995, fewer than half of the 156 participating examiners—44%—correctly identified all
five latent prints that were being tested, while 31% of the examiners made erroneous
identifications.Possession of Trut#6 J. Forensic Identification 521, 524 (1996) (Def.

Ex. 2).While the results had improved somewhat by 1998, only 58% of the examiners
correctly identified all the matching prints and did not make incorrect identifications.

Latent Prints Examination Report No. 9808, Forensic Testing Program 2 (Def. Ex. 3). As
with the Mitchell survey, these proficiency examination results may be taken as somewhat
suggestive of practitioner error. However, it should be stressed that these results, standing
alone, can hardly be regarded as significant evidence of what the “rate of error,” in the
Daubertsense, may be. 509 U.S. at 594.
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a. Galton Point Minima
Variouswitnessesat theMitchell hearingtestifiedthatthe ACE-V processs the
methodin generaluseamongfingerprint examines in the United States. However, the
applicationof thismethod,in particularwhethera minimumnumberof Galtonpointsmust
beidentifiedbeforeamatchcanbedeclaredyariesfromjurisdictiontojurisdiction.Sergeant
Ashbaughtestifiedthatthe United Kingdom employs a sixteen-point minimum, Australia
mandateghat twelve points be found in common, and Canada uses no minimum point
standardTest.Ashbaugh]r. July7,1999,at144-451n theUnitedStatesstatgurisdictions
settheirownminimumpointstandardsyhile theFBI hasnominimumnumberthatmustbe
identifiedto declarean“absolutelyhim” match,Test.MeagherTr. July8,1999,at105,but
doesrely on a twelve-point“quality assurance” standard]. at 104. As describedoy the
Havvard court, “there is no single quantifiablestandardfor renderng an identification
opinionbecausef differencesn boththequantityof characteristicshownin thelatentprint
andthe quality of the image."Havvard 117 F. Supp.2d at 853. While theremaybe good
reason for not relying on a minimum point standard—orraquiringa minimumnumber,
as somestateand foreign jurisdictions do—it is evidentthat there is no one standard
“controlling the technique’s operationDaubert 509 U.S. at 594.
b. Identifying Fingerprints
Governmentanddefensewitnessesagreedhat the actualidentification of a latent

fingerprint—thats, thedecisiornthattheridgesof thetwo printsthatarebeingcomparedre
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sufficiently “identical” to be consideredan “absolutely him” match—is a subjective
determination. Sergeant Ashbaugh testified for the government:
Theopinionof individualizationor identificationis subjectivelt isanopinion
formedbythefriction ridgeidentificationspecialisbasednthefriction ridge
formationdoundin agreemenduringcomparisonT hevalidity of theopinion
Is coupled with an ability to defenithat position and both are found in one’s
personal knowledge, ability and experience.
Test AshbaughTr. July7,1999 at142 Likewise,Mr. Meaghetestifiedfor thegovernment
thattheevaluatiorphasas characterizedy “the subjectiveopinionof theexaminer." Test.
Meagher, Tr. July 8, 1999, at 155. Dr. Stoney, testifying for the defense, agreed:
The determinationthat a fingerprint examiner makesor that an
examinemakesvhencomparingalatentfingerprintwith a known fingerprint,
specifically the determinationthat thereis sufficient basis for an absolute
identificationis notascientificdeterminationlt is asubjectivedetermination
standard. It is a subjective determination without objective standards to it.
Test.Stoney,Tr. July12,1999,at87. With sucha high degreeof subjectivity,it is difficult
to see how fingerprint identification—the matching of a latent print to a known
fingerprint—is controlled by any clearly describableset of standrds to which most
examiners subscribe.
C. Examiner Qualifications

The Scientific Working Group on Friction Ridge Analysis, Study, and Technology

(SWGFAST)adopted‘quality assurancguidelinesfor latentprint examination” in 1997.
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Test.GermanTr. July8, 1999, at352 Neverthelesst appearshattheseguidelinesemain
just that, optionalrecommendationsl hereare no mandatorygualification standards for
individualsto become fingerprint examinetsnor is there a uniform certificatioprocess.
Mr. Meagherfor exampletestifiedthatwhile someFBI fingerprintexaminersarecertified
by the InternationalAssociatiorfor Identification(IAl), ?” heis notcertifiedby thelAl, but

by the FBI. Test. Meagher, Tr. July 8, 1999, at 66.

> Edward German, a Special Agent with the U.S. Army Criminal Investigation
Laboratory, chair of the Quality Assurance Committee of SWGFAST, and chair of the
Friction Ridge Automation Committee of SWGFAST, explained the SWGFAST
Guidelines. Special Agent German testified that the Guidelines “concern minimum
gualification guidelines for considering a person to be trained as a latent print examiner.
They also concern the training to competency guidelines, which means the topics or
subjects that need to be covered, the recommended and suggested topics to be covered at
training.” Test. German, Tr. July 8, 1999, at 35.

26 According to one critic:

Traditionally, fingerprint training has centered around a type of
apprenticeship, tutelage, or on-the-job training, in its best form, and
essentially a type of self study, in its worst. Many training programs are the
“look and learn” variety, and aside from some basic classroom instruction
in pattern interpretation and classification methods, are often impromptu
sessions dictated more by the schedule and duties of the trainer than the
needs of the student. Such apprenticeship is most often expressed in terms
of duration, not in specific goals and objectives, and often end with a
subjective assessment that the trainer is ready.

David L. Grieve, The Identification Process: The Quest for Qual#9 J. of Forensic
Identification 109, 110-11 (1990yuoted inDef. Mot. at xxix.

2" The 1Al is “a forensic organization here in the United States that supports
training and holds conferences and attempts to set standards for the United States.” Test.
Ashbaugh, Tr. July 7, 1999, at 178.

-40-



D. General Acceptance

In Dauberfthe Supreme Court noted that “general acceptance”—the major ingredient
of the Frye legacy—canstill lend supportto a trial judge’s finding that a technique is
scientificallyreliable Daubert509U.S.at594 2% Thegovernmenpointsoutthatfingerprint

identificationshavebeerusedor over100yearsGov't Mot. & Respat3. SeealsoRamsey

Cr.No. 01-5-4,at9 (acknowledginghatfingerprintidentificationsare“generallyaccepted
in the relevanscientificcommunity”’becausehey are “accepted by the vast, vast majority
of personsvhoareengagedh fingerprintanalysis”).In addition,Mr. Meaghetestifiedthat
hesentasurveyto statelaw enforcemenagencieswith astrikingresult:*Unanimously all
stategespondedthe fact thatheydo usefingerprintsasa meango individualizeandthey
all believein thetwo basicprinciplesto our discipline,that is, fingerprints are unique and
permanent.”Test.Meagher,Tr. July 8, 1999,at 112. It is apparenthat law enforcement
officials uniformly place strong reliance on the fingerprint examiner community’s
acceptance, and utilization, of ACE-V and its kindred identification processes.
Generahcceptancby thefingerprintexaminercommunitydoesnot, howevermeet
the standardsetby Rule 702. First, thereis thedifficulty that fingerprint examiners, while

respectegrofessionalsjonotconstitutea“scientific community”in theDaubersenseSee

8 |n listing “general acceptance” as a reliability factor, the Court quoted with
approval Judge Becker’s opinion Bowning, in which he wrote that a “reliability
assessment does not require, although it does permit, explicit identification of a relevant
scientific community and an express determination of a particular degree of acceptance
within that community.”753 F.2d at 1238.
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supratextfollowing note20; seealsonote28. Secondthe Courtcautionedn KumhoTire

thatgenerahcceptancdoesnot“help showthatanexpert’stestimonyis reliablewherethe
disciplineitself lacksreliability.” 526 U.S.at151. Thefailure of fingerprintidentifications

fully to satisfythefirst threeDaubertfactorsmilitatesagainsiheavyrelianceonthegeneral

acceptanctactor? Thus while fingerprintexaminationsonductedinderthegeneraACE-
V rubric aregenerallyacceptedasreliable by fingerprint examiners, this by itself cannot
sustainthe government'sburdenin making the casefor the admissibility of fingerprint

testimony under Federal Rule of Evidence 702.

VI.  Admission of Fingerprint Testimony

Pursuanto theforegoingdiscussionit isthecourt’sview thatthe ACE-V fingerprint
identification regime is hard to square wittaubert

TheoneDauberfactorthatACE-V satisfiesn significantfashionisthefourthfactor:

ACE-V has attained general acceptancewithin the American fingerprint examiner

29 As noted above, untDaubertdisplacedFrye, “general acceptance” was widely
considered the standard of admissibility for scientific evidence. The Court ruled that “the
Frye test was superseded by the adoption of the Federal Rules of Evid@=gérf 509
U.S. at 587. Thus, in stating that general acceptance was still a factor to be considered in
determining the admissibility of scientific evidence, the Court did not intend that
scientific evidence could be deemed reliable and thus admissible based on its general
acceptance alone. To do so would be to mainiaye as the controlling standard for the
admission of scientific evidence, a prospect which the Court clearly did not intend.
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community®® But the caveat must be added that, in the court’'s view, the domain of
knowledgeoccupiedyfingerprintexaminershouldbedescribedin Rule702terms bythe

word “technical,” rather than by the word “scientific,” the word the government deploys.

Given that Kumho Tire establisheshat the Daubert analysisis applicableto
“technical” as well as “scienific” knowledge, it may be thought that this court’s
characterizatiowf the knowledgebaseof fingerprintexamines as “technical’ rather than
“scientific” is a semantiadistinctionwhich is of no practicalconsequenceHowever, as
discussedbove,the court finds that ACE-V doesnot adequatelysatisfythe “scientific”

criterionof testing(thefirst Daubertfactor)or the“scientific” criterionof peerreview(the

secondDaubert factor). Further, the court finds that the information of record is

unpersuasivepneway or another, as to ACE-V'’s “scientific” rate of error (tlfiest aspect
of Dauberts third factor),andthat,atthecritical evaluatiorstage ACE-V doesnotoperate

undemuniformlyacceptedscientific” standardéthe second aspectBfuberts third factor).

Since the courtindsthatACE-V does not meeDauberts testing, peer review, and
standardsriteria,andthatinformationasto ACE-V'’s rateof errorisin limbo, theexpected

concluson would be that the government should be precluded from presenting any

¥General acceptance need not connote universal and unqualified acceptance. As
pointed out above, some state fingerprint examiners (like some in other countries) require
a minimum number of points in common between the latent print and the rolled print
before an identification can be arrived at, whereas ACE-V, at the “evaluation” phase, sets
no minimum standard and relies, instead, on the “subjective” judgment of the examiner.
SeesupraParts I.C, V.C.2.b.
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fingerprinttestimony. Butthat conclusion—apparently putting at naught a century of judicial
acquiescence infingerprintidentification processes—would be unwarrantably heavy-handed.

TheDaubertdifficulty with the ACE-V processs by no meandotal. The difficulty comes

into playatthestageatwhich,asexperiencedingerprintspecialistf\shbaughandMeagher
themselveacknowledgethe ACE-V process becomes “subjective”—namely, the evaluation
stage. By contrast, the antecedent analysis and comparison stages are, according to the
testimony,“objective”: analysis of the rolled and latent prints and comparison of what the
examinehasobservedn thetwo prints. Up to the evaluation stage, the ACE-V fingerprint
examiner’'destimonyis descriptivenotjudgmental.Accordingly, this court will permit the
governmento preenttestimony by fingerprint examiners who, suitably qualified as “expert”
examinerdy virtue of trainingandexperiencemay (1) describe how the rolledndlatent
fingerprintsatissuein this casewere obtained,(2) identify and placebeforethe jury the
fingerprintsandsuchmagnificationghereofasmayberequiredto showminutedetails,and

(3) pointoutobservedimilarities(anddifferenceshpetweeranylatentprint andanyrolled

print the govenment contends are attributable to the same person. What such expert
witnesseswill not be permittedto do is to present‘evaluation” tedimony as to their
“opinion” (Rule702)that a particular latergrintis in fact the print of a particularperson.

The defendantswill be permitted to present their own fingerprint experts to counter the
government’sfingerprint testimony, but defense experts will also be precluded from

presentingevaluationtestimony.Government counsel and defense counsel will, in closing
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argumentspe free to argueto the jury that, on the bass of the jury’s observation of a
particuladatentprintandaparticularrolledprint, thejury mayfind theexistencegrthenon-
existence, of a match between the prints.

In arriving atthis dispositionof thecompetinggovernmenanddefenseanotionsand
supportingmemorandathis court hasderivedsubstantiabssistancérom the thoughtful
approach taken by Judge Gertner, of the District of Massachusetts, in dealing with the

comparablgroblemof handwritingevidence.ln UnitedStates/. Hines 55F. Supp.2d 62

(D. Mass. 1999), Judge Gertner wrote as follows:

TheHarrison[DianaHarrison,anFBI documenexaminerjestimonymaybe
divided into two parts: Part 1 is Harrison’s testimony with respect to
similaritiesbetweernthe known handwritingof Hines,andthe robbery note.
Part2 is Harrison’s testimony with respect to the author of the note, that the
author of the robbery note was indeed Hines.

55 F. Supp. 2d at 67.

Whena lay witness the girlfriend of the defendantor example, says
“this is my boyfriend’s writing,” her conclusionis based on having been
exposedo herparamour’iandwritingcountlessimes.Withoutalay withess
with thatkind of expertisethegovernmentis obligedto offer thetestimonyof
“experts”who have looked at, and studied handwriting for years. These are,
essentially, “observational” experts, taxonomists—arguably qualified because
they have seen so many examples over so long. It is not traditional,
experimentascienceto besure butKumhds glosson Daubertsuggestshis
IS notnecessaryl. concludethatHarrisoncantestifyto thewaysin which she
has found Hines’ known handwriting similar to or dissimilar from the
handwriting of the robbery note; part 1 of her testimony.

Part2 of the Harrisontestimonyis, however problematic.Thereis no
datathatsuggestshathandwiting analysts can say, like DNA experts, that
this personis “the” authorof the documen There are no meaningful, and
acceptedralidity studiesin thefield. No onehasshownme Harrison’s error
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rate,thetimesshehasbeenright, andthetimesshehasbeenwrong.Thereis
no academic field known as handwriting analysis. This is a “field” that has
little efficacyoutsideof acourtroom.Thereareno peerreviewsof it. Nor can
one compare the opinion reached by an examiner with a standard protocol
subjecto validity testing sincetherearenorecognizedtandardslhereis no
agreemenasto how manysimilaritiesit takesto declare a match, or how
many differences it takes to rule it out.
Id. at 69 (footnotes omitted).

| find Harrison’stestimony meets Fed. R. Evid. 702's requirements to
the extentthat sherestrictsher testimonyto similarities or dissimilarities
betweenthe known exemplarsandthe robberynote.However,she may not
render an ultimate conclusion on who penned the unknown writing.

Id. at 70-72"

VIl.  CONCLUSION

For the foregoing reasons:

A. This court will take judicial notice of the uniqueness and permanence of
fingerprints.

B. Thepartieswill beableto presenexpertfingerprinttestimony(1) describing
how any latentandrolled prints at issuein this casewere obtained,(2) identifying, and

placingbeforethejury, suchfingerprintsandanynecessargnagnificationsand(3) pointing

31 AccordUnited States v. Van WykB3 F. Supp. 2d 515, 523—-24 (D.N.J. 2000)
(relying onHinesin permitting a forensic stylist to compare writings of known authorship
with writings of unknown authorship, but not permitting the forensic stylist to give an
opinion as to the author of the questioned writingg)t seeUnited States v. Paul75
F.3d 906 (11th Cir. 1999) (upholding trial court’s decision to permit a handwriting
examiner to give an opinion as to the author of documents in question).
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outanyobservedimilaritiesanddifferencedbetweeraparticuladatentprintandaparticular
rolled print allegedby thegovernmento beattributableo thesamepersons But the parties
will notbepermittedto presentestimonyexpressing@nopinionof anexpertwitnessthata
particularlatentprint matchesor doesnot match therolled print of a particularpersonand

hence is, or is not, the fingerprint of that person.
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA

V. Cr. No. 98-362-10, 11, 12

CARLOS IVAN LLERA PLAZA,

WILFREDOMARTINEZ ACOSTA,and
VICTOR RODRIGUEZ

ORDER

For the reasons expressed in the accompanying opinion,

1. The government'€ombinedMotion in Limine to Admit LatentPrint Evidence
and Responseto Defendant Acosta’s Motion to Preclude the Introduction of Latent
FingerprintdentificationEvidencas GRANTED Insofarasit asksthiscourtto takejudicial
notice of the uniqueness and permanence of fingerprints;

2. The balance of the government’s motion, together with the defenddiotsdon to
PrecluddgheUnitedStatedrom IntroducingLatentFingerprintidentificationEvidenceare
GRANTED IN PART and DENIED IN PART. The government may present expert
fingerprinttestimony(1) describinghowtherolledandlatentfingerprintsatissuen thiscase

were obtained, (2) identifying, and placing before the jury, the fingerprints and such



magnifications as may be required to show minute details, and (3) pointing out observed
similarities (and differences) between any latent print and any rolled print the government
contendsreattributableo thesameperson.The defendants may present expert fingerprint
testimonycounteringhegovernment'singerprinttestimony.But no expert witness for any
party will be permitted to testify thaiin the opinion of the witness, a particular latent print
iIs—or is not—the print of a particular person.

DATE:

Pollak, J.
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